Fault and Criminal Law – Exam Question Structured answer
Law is not a term that lends itself to easy deﬁnition with varying views on the meaning. It can be 
broadly deﬁned as a body of rules which are recognised as binding among the people of a 
community or state so that they will be imposed upon and enforced among those persons by 
appropriate sanctions this is adapted from LB Curzon, Dictionary of Law. On the other hand, in 
simple terms, fault may be regarded as blame or wrongdoing relating to to someones legal 
responsibility. Fault is an essential part of both civil and criminal law, the fundamental principle is 
that there should be no liability without fault. Only those who are blameworthy should be held 
liable. The principle is rooted in morality and justice, it is both morally right and just to hold a 
person responsible in law if they are at fault. Since ‘no liability without fault’ is a principle rather 
than a rule there are exceptions where the law is not fault based which are mainly based on policy 
considerations. 
To begin regarding the role of fault in civil law, fault is a requirement of liability in most torts. The 
claimant has the burden of proof and usually must show that the defendant was at fault in some 
way. For example proving fault is crucial for a successful claim in negligence. Liability in negligence 
requires proof of a breach of duty. A breach of duty arises when the defendant fails to act or not act 
as “the reasonable man” would have. In Bolton v Stone the defendants acted reasonably, by taking 
action in creating a higher fence around the cricket ground to minimise the risk of people outside 
the ground being injured by the cricket balls. The defendant was not at fault, the probability of 
damage is a factor the courts used to decide whether or not duty had been breached. The more 
often, the more likely it is the defendant is at fault. If the defendant had taken precautions that are 
reasonable in the circumstances, he is less likely to be at fault this shows how fault is expressed. 
However, in Paris v Stepney borough council, the court held that in light of potential serious 
consequences posed by welding to an employee with only one eye, the employer should have 
taken reasonable action in providing safety goggles. As a result the defendant was at fault by 
failing to provide protective goggles when the ordinary, reasonable employer would have. 
Fault is also relevant to the general defence of a contributory negligence under the Law Reform 
(contributory negligence) Act 1945. S.1(1) states that where C is partly responsible for the damage 
he suffers, the damages recoverable shall be reduced in proportion to the claimant’s share in 
responsibility. The amount of damages C is able to claim therefore depends on their fault, as 
demonstrated by the case of Sayers v Harlow UDC where the defendant tried to climb of a public 
toilet standing on the toilet roll holder but the roll rotated and the claimant slipped and fell, injuring 
herself. It was found that her actions were not unreasonable in the circumstances and the injury 
was a foreseeable consequence. However, 25% of the claimants damages were deducted for 
contributory negligence. This shows that fault can be mitigated if C contributes to his own loss or 
damage. Also, the defendants fault can be removed completely by  the defence of consent. This is 
demonstrated by the case of Murray v Harringay Arena where the claimant was hit by a hockey 
puck. This shows that the defendant can be at fault and all the elements of negligence satisﬁed but 
the defendants liability therefore fault can be removed if the claimant consents to risk of injury. 
In contrast in some areas of civil law, there is no requirement for fault. An example of this is 
vicarious liability, this is where the employer will be liable for his employee’s tort irrespective of 
fault. There are key elements that are required including the employee committing a tort, there 
must be an employee/employer relationship and the employee must commit the tort during the 
course of employment as oppose to ‘on a frolic of his own’. This is clearly illustrated in the case of 
Limpus V London General Omnibus Company where the defendant was liable for an employees 
dangerous driving. The employer was held liable for an authorised act done in the course of 
employment. It is also demonstrated by the case of Century Insurance v Northern Ireland Road 
Transport Board where a delivery driver caused an explosion by lighting a cigarette while refuelling 
a petrol tanker. The employer was held liable even though it was the individual employee who was 
held to be negligent on the basis that the individual had been doing an authorised act albeit 
negligently and was therefore on his employers business. 
Moreover, the role of fault varies in criminal law. A general principle in criminal law is that liability is 
based on fault. Firstly, fault is integral to the actus reus element of a crime. In order to be found 
guilty of a criminal offence, the accused must commit the actus reus voluntarily. If the accused is 
not in control of his or her actions for any reason, then he/she cannot be said to be acting 
voluntarily, so is not at fault. Also in certain circumstances the defendant can be at fault if they are 
under a legal duty to act and fail to do so. For example, in the case of Pitwood the defendant failed 
in their contractural duty to close a gate at a level crossing. Further to this regarding the actus reus 
of an offence, the aspects of causation demonstrates fault. Where the defendant has caused the 
consequence required by the actus reus of the offence he/she is at fault and therefore criminally 
liable. In the case of White the defendant did not factually cause his mothers death and was 
therefore not at fault in relation to the consequence. On the other hand the defendant will not be at 
fault where the chain of causation is broken is broken. For example negligent medical treatment 
may break the chain of causation shown by the case of Jordan where  the victim died of the 
medical treatment and not the stab wound. The defendant was not liable for his death
Briefly explain what is meant by ‘fault’ and discuss the extent to which liability is based on fault. Consider the arguments for and against fault-based liability.                     (25 marks)


STRUCTURE:     Part a : eg. Explain ‘fault’ and liability based on fault.

(Not necessary to discuss fault liability in both criminal law and Tort. Sufficient to do criminal law)

Brief explanation of possible definitions of fault in the criminal contexts. (For example, blameworthiness, responsibility).
· Discussion of specific areas of law in order to demonstrate how they indicate the presence or absence of fault. Discussion of any relevant area of law will be credited. In the criminal law context, examples include:
· actus reus issues (eg voluntariness, causation, omissions),
· mens rea issues (the distinction between intention and recklessness, whether objective recklessness and negligence indicate sufficient fault, etc), 
· the notion of hierarchy of fault, 
· defences, 
· the relevance of blameworthiness to sentencing etc.
Part b : eg. arguments for and against fault-based liability

Arguments supporting fault-based liability in the criminal Law;
· Personal independence /freedom to choose, 
· moral blameworthiness, 
· the nature of criminal penalties

Arguments supporting liability without fault in criminal law.
· strict liability in criminal law such as offences relating to food hygiene, pollution, the protection of under-age children, drug-related offences, etc.
· Consideration of the presumption of mens rea. 
· Absolute (situational) liability. Use of case-law examples. eg Smedleys v Breed, Alphacell v Woodward, Winzar, Larsonneur etc.
· 
NB Explanation of no-fault liability with no consideration of “arguments” – max weak  clear
Consideration of “arguments” without explanation of no-fault liability – max clear

a. The dictionary states that “fault” can mean a defect, an imperfection of character, responsibility, or blame. The legal understanding of fault focuses predominantly on blame, as someone must be held accountable (blamed) for a loss. The role of fault varies from essential to unimportant across different areas of English law.
The role of fault varies in criminal law. Fault is integral to the Actus Reus element of a crime. In order to be found guilty of a criminal offence, the accused must commit the Actus Reus voluntarily. If the accused is not in control of his or her actions for any reason, then he/she cannot be said to be acting voluntarily, so is not at fault. Criminal defences such as automatism and duress will result in an acquittal as they prove that D did not act voluntarily, so was not at fault. For example, in R V Quick, a diabetic acted involuntarily during a blackout. He succeeded in claiming the defence of automatism, and thus was not at fault. Regarding omissions, there is usually no fault element. However, in certain circumstances, D can be at fault if they have a duty to act and do not. For example, in R V Miller, D created a dangerous situation and therefore was at fault when he did not resolve the issue. 
The Mens Rea of a crime is essentially a test of fault. The level of fault required by a crime is reflected in the Mens Rea. For example, direct intent indicates the most fault- D’s main aim is to achieve the prohibited consequence. Recklessness indicates less fault- D takes a risk rather than necessarily wanting the result. The HL discussed the role of fault in recklessness in R V G&R, during which Lord Bingham stated that “conviction of a serious crime should depend of proof not only that D caused…an injurious result…but that his state of mind when so acting was culpable”. This shows that even recklessness, the least serious Mens Rea, still requires fault. The most serious crimes require intent only e.g. murder, as it fully tests fault. 
In some areas of criminal law, fault is not fully required; an example being the non-fatal offences. All require proof of fault for conviction. However, while some of the offences have a Mens Rea requirement which equates with the harm caused, others do not. Assault, battery and the S18 offences are clear in that the level of fault requires mirrors the crime e.g. intend battery- cause battery. This is not so with S47 and S20. Both require intention or recklessness to bring about a result less serious than that specified in the AR. Under S20, a conviction can be sustained for wounding or causing GBH when the accused only intended or knowingly took the risk of causing some harm. Similarly, someone accused of S47 can be found guilty of causing ABH despite only intending to, or being reckless to whether someone is touched. It would appear that in these cases, the accused is held responsible for a level of harm higher than he or she is at fault in bringing about. He or she may have voluntarily done the act, but did not intend or knowingly take the risk of the consequences being so serious. For example, in Savage, D intended a battery but was convicted under S47.


b. Arguments supporting fault-based liability in the criminal law are; firstly, it promotes personal responsibility: individuals are held responsible for their actions and must take into account the potential consequences before acting. There is no evidence that strict liability does in fact raise standards of business practice; many traders would be put out of business if strict liability laws were rigorously enforced, and casual random enforcement diminishes respect for the law as a whole (Callow v Tillstone ,Harrow LBC v Shah and Shah ). Secondly, is moral blameworthiness, that a person should be held responsible for their actions if they were aware of the consequences and acted deliberately. In  R v Woolin (1999), that fault-based liability was appropriate for crimes involving a voluntary act, as it ensures that individuals are held responsible for their actions if they either desired or virtually certain  consequences and realised it. Thirdly, serious criminal offences require evidence of mens rea and proof beyond reasonable doubt. This protects the interests of the defendant. Imposing sentencing in relation to level of fault the defendant has been found and this supported by sentencing tariffs (R v Ruby).

Arguments supporting liability without fault in criminal law; Firstly, it is sometimes essential in order to protect the public interest. Serious criminal offences require evidence of MR and proof beyond reasonable doubt. This protects the interests of the defendant. However, the imposition of strict liability for less serious crimes may be justified on the ground that the public interest weighs heavily on the scales of justice. The public has an interest for example, in road safety, public health and protecting children. It is thought that these public interests are better served by restricting liability to questions of fact e.g. was the driver speeding?; than asking questions concerning the fault of the offender. An example of this would be the verdict in Shah V Harrow. Here, it was preferable to promote the public interest of protecting children, even if that meant convicting a defendant who was not at fault. 
It could also be argued that no-fault offences tend to attract less serious penalties. Offences such as polluting the environment (as in Alphacell V Woodward) and producing contaminated food (as in Smedleys V Breed) are more likely to lead to fines than to custodial sentences. Lord Scarman justified this in Gammon LTD V AG Hong-Kong, stating that the need for Mens Rea is strong in truly criminal offences, as the defendant is likely to be given a custodial sentence. An example of this is the verdict in Sweet V Parsley, in which the appellant’s conviction was overturned by the HL: the offence was so serious that fault should be required.
Also, for many strict liability offences, it would be almost impossible to prove fault to secure a conviction. An example of this would be having the correct tread on a tyre. It would be difficult to prove that D knew the tread had diminished, so strict liability allows for ease of conviction in these instances. Moreover, without vicarious liability, it would often be difficult to secure compensation because of issues in retrieving compensation from the offending employee. Imposing liability without fault overcomes these problems. Where C does not have to prove fault, the outcome of a claim is more predictable, and this encourages employees to admit their responsibility, thus saving court time and costs. These are significant advantages.
Another argument supporting the need for liability without fault is the importance of individual responsibility. This relates to the biblical principle that“we reap what we sow”. Liability without fault holds individuals responsible for the harm they cause, even when they do not foresee it. This is evident when convicting under s47 and s20 of the Offences Against the Person Act. In R V Savage for example, the victim would no doubt believe that the law should hold individuals responsible for the harm they actually cause, and therefore would expect her assailant to be punished for the cuts to her wrist (actual bodily harm) as well as for the soaking (battery). Once again this supports the idea that law must focus on justice for victims.

In conclusion, fault-based liability is a complex issue in English law, with arguments for and against its use. The debate over fault-based liability often comes down to balancing the principles of moral accountability and personal responsibility with the need for an effective and consistent criminal justice system.
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